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REPORT ON EFFECT OF CANADIAN CORPORATE BEHAVIOR ON THE
WESTERN SHOSHONE PEOPLES OF THE WESTERN SHOSHONE NA'ION

SUBMITTED TO THE COMMITTEE ON THE ELIMINATION OF RACIAL DISCRIMINATION
BY THE WESTERN SHOSHONE DEFENSE PROJECT?

IN RELATION TO CANADA’S17"" AND 18™ PERIODIC REPORTS TOCERD

l. INTRODUCTION AND SUMMARY

1. This communication calls upon the Committee loan Elimination of Racial Discrimination
(hereinafter CERD or the Committee) to take notéhefinvolvement of Canadian transnational
corporations in the ongoing human rights violatiagainst the Western Shoshone peoples of the
Western Shoshone Nation, an indigenous peopleselbagithin the United States of America.
The situation of the Western Shoshone peoples éas &dn ongoing matter of concern to CERD
and resulted in the issuance of Decision 1 (68)eurtde Early Warning and Urgent Action
procedure at its 88Sessiorf. In its 17" and 18' Periodic Reports to CERD, Canada does not
discuss this issue and the conduct of its tran@nalticorporations on Western Shoshone lands.

2. As described in more detail below, Canada hesived specific recommendations from its

own Standing Committee on Foreign Affairs and Inéional Trade and a United Nations

Special Rapporteur regarding its transnational @@ye behavior. Despite these

recommendations, to date, Canada has failed toedyopegulate its transnational corporations
and/or to set in place mechanisms by which comnasitegatively impacted may seek redress.
The activities of Canadian transnational corporegin the ongoing situation of the Western

Shoshone is a striking example of Canada’s comiéeligre to address this issue. By way of

documented racially discriminatory U.S. law andipglthe Canadian mining industry is reaping

huge benefits off the backs of the Western Shospeneles and violations of their fundamental

human rights.

3. Based on Canada’s obligations to respect, draied promote the rights of all peoples,
we request that this Committee enforce Canada’sgatibns under the Convention and
recommend that it take appropriate measures torerisat Canadian transnational behavior on
indigenous lands does not contribute to ongoindatimns against the Western Shoshone or

! The author of this communication is the WesternsBbne Defense Project. The Defense Project wasecén
1991 under the direction of the Western Shoshongohi Council, the traditional government of thee$tern
Shoshone Nation. Its mission is to protect andqmes Western Shoshone rights and homelands feeprand
future generations based upon cultural and spiritaditions. The Defense Project operates with gbidance of
the Western Shoshone National Council, whose mesniepresent various Western Shoshone communitiés an
organizations; and a Community Advisory Board wittmbers from six Western Shoshone communities.

2 CERD, Early Action and Early Warning ProcedureciB®n 1(68) (United States) (2006) [hereinafteERD

Early Warning Decision”] (attached as appendix 1).



other indigenous peoples outside of Canada’s berdgpecific recommendations are set forth at
the end of this document.

Il. ONGOING HUMAN RIGHTS VIOLATIONS AGAINST THE WE STERN
SHOSHONE  AND CANADA'S RESPONSIBILITY  TO ENSURE
TRANSNATIONAL RESPONSIBILITY AND ACCOUNTABILITY

A. Background on the Situation of the Western Shdmne®

4, As briefed on previous occasions in filings unttee Early Warning/Urgent Action
Procedure, the ancestral territory of the WestdrasBone peoples encompasses a 60 million
acre area stretching from southern Idaho, westéah,lhcross Nevada, and down to the Mojave
Desert of California. In the 1863 Treaty of peand &iendship {reaty of Ruby Vallgybetween

the Western Shoshone and the United States, théeWeShoshone agreed to allow the United
States access across their lands as well as p@&miss perform certain activities thete.In
exchange, the United States recognized WesternhShesland boundaries and agreed to
compensate the Western Shoshone for use of threlsla Since that time, there have been no
amendments or formal abrogation of the Treaty &medWestern Shoshone people carry the full
expectation that this Treaty should be respectetsiparties and all foreign nations.

5. The United States denies the Western Shoshar@eptheir rights to traditional lands and

now claims the land base as federal or “public’d&an The United States claims the lands
became federal lands by relying on stipulated agdimclings of “gradual encroachment” — a

proceeding which has been found to be an “illegitefi means of claiming title by the Inter-

American Commission on Human Rigfits.

6. United States officials, transnational corpanasi and their home States have impeded
Western Shoshone access to and use of their lantte tdetriment of the Western Shoshone
peoples and their survivalUnder an antiquated federal law, the 1872 Minirg, Ahe United
States permits mining on “public” lands and admmaisve officials claim that under the Act,

% For a comprehensive background of the historyhef Wnited States discriminatory treatment of thesisfe
Shoshonesee Mary and Carrie Dann, Case. 11.140 (United Statesdr-Am C.H.R. Report No. 75/02 (merits
decision of Dec. 27, 2002) [hereinafter “Dann Cése(available on the internet at:
http://mww.law.arizona.edu/depts/iplp/advocacy_iciwestern_shoshone/iac.jimSecond Request for Urgent
Action under Early Warning Proceduie the Committee on the Elimination of Racial Distnation of the United
Nations, by the Timbisha Shoshone Tribe, Winnemund&an Colony and Yomba Shoshone Tribe of the Afest
Shoshone People in Relation to the United StatesAmErica (July 2005) (available on the internet at:
http://www.law.arizona.edu/depts/iplp/advocacy_icit'western_shoshone/cerd.hfmUpdate to Second Request
For Urgent Action under Early Warning Procedureghi® Committee on the Elimination of Racial Discriation of
the United Nations, by Western Shoshone groupstamdVestern Shoshone National Council (February2266)
(available on the internet dtttp://www.law.arizona.edu/depts/ipladivocacy_clinical/western_shoshone/cerd.htm).
* SeeTreaty of Ruby Valley863 (Treaty between the United States of Amesivd Western Bands of Shoshone
Indians, ratified by the U.S. in 1866, and prockedihmon October 21, 1869). Mining was one of themiéed
activities at that time; however, the type of minimderstood then was with a pick and shovel, pehit cyanide
?eap leach gold mining taking place today (avadabi the internet at: http:// www.wsdp.org/treat§)pd

See id.
® Seeinfra para. 8 regarding the 2002 Final Report of therlAmerican Commission on Human Rights.
" SeeDigging Holes,supranote lat pages 12 -31.




there is no way to stop a mine from going forward&/hen one couples the Mining Act with the
United States’ refusal to recognize Western Shaoshights to their homelands it is clear that the
transnational mining companies have been and asmtio be reaping huge benefits directly
from the existing violations of U.S. Indian law apalicy.

7. Applying federal laws governing “public” landthe United States government has
permitted non-indigenous individuals and foreigmimg companies to use and occupy Western
Shoshone lands, namely for purposes of extractiwhexploration of natural resources. The
Western Shoshone have been subjected to ongoingpemental damage by open pit cyanide
heap leach gold mining and other industrial andtanyl activities on their land. All the while,
members of the U.S. Congress are promoting lemslathat would further open Western
Shoshone lands to non-indigenous individuals amdidga corporations. With these ongoing
harms and the failure of the United States to agherthe recommendations of international
human rights bodies, the Western Shoshone facerniemhithreats to their traditional land and
resources, and the survival of their culture andtsplity.

B. Ongoing Human Rights Violations Against the Wesrn Shoshone

8. The problems faced by the Western Shoshomalathe more egregious because State
parties and transnational corporations refuse tb aac the specific recommendations by
international human rights bodies. On December2002, the Inter-American Commission
issued a final report finding the United Statesviolation of the rights of Western Shoshone
petitioners to equality before the law, due procassl property under the American Declaration
of the Rights and Duties of Ma&nThe Commission recommended that the United Sgatesde

the petitioners with an effective remedy for thé&imgements of Western Shoshone property
rights over ancestral lands and that the UnitedeSteeview its laws, procedures and practices
regarding indigenous peoples, in particular thitrtg property=°

9. The United States has been in defiance of nigttbe findings and recommendations of
the Inter-American Commission, but also the recomataéions of CERE and the recent Early
Warning and Urgent Action Decision issued in Maofi2006'% In 2001, CERD warned the
United States that it must protect the rights bhe&t minorities, including the Western Shoshone,
as guaranteed by the Convention in its article® dnd 5* The Committee noted in particular
the “persistence of the discriminatory effects ..d aestructive policies with regard to Native
Americans” as factors impeding the implementatibthe Conventiort? CERD recommended
the United States “ensure effective participation ibdigenous communities in decisions
affecting them, including those on their land riHt It also asked the United States to adhere

8 SeeGeneral Mining Law of 1872, 17 Stat.91 (1872).

° SeeDann Casesupranote 3 at para. 5.

Y Segid. at para.173.

1 SeeCommittee on the Elimination of Racial Discrimiiat, Concluding Observations: United States of America
UN Doc: A/56/18, paras. 380-407 (Aug. 2001) [hea#tier “CERD Concluding Observations”] (available the
internet athttp://www.law.arizona.edu/depts/iplp/advocacy ici'western_shoshone/cerd.htm

2 5ee CERD Early Warning Decisicsypranote 2.

13 SeeCERD Concluding Observatiorsypranote 11 at paras. 393, 398, and 400.

1d. at para. 384.

%1d. at para. 400.




to its General Recommendation XXIll on Indigenow®ples, which stresses the importance of
securing the “informed consent” of indigenous comities and callsinter alia, for recognition
and compensation for 108%. In the CERD Early Warning and Urgent Action Démis the
Committee noted its concern regarding the Statgdigation to guarantee the right of everyone
to equality before the law in the enjoyment of kiyolitical, economic, social and cultural
rights, without discrimination based on race, colar national or ethnic origin:* CERD noted
particular concern regarding:

a) Reported legislative efforts to privatize \tées Shoshone ancestral lands for
transfer to multinational extractive industries amergy developers.

b) Information according to which destructive wities are conducted and/or
planned on areas of spiritual and cultural sigaifice to the Western Shoshone
peoples, who are denied access to, and use of aseah. It notes in particular ...
the alleged use of explosives and open pit goldingiractivities on Mount
Tenabo and Horse Canyon; and the alleged issudrgeothermal energy leases
at, or near, hot springs, and the processing ti¢uapplications to that end....

d) The conduct and / or planning of all such atiggi without consultation with
and despite protests of the Western Shoshone meapt

CERD further ordered the State to “freeze” and iste$rom all activities planned or conducted
on the ancestral lands of Western Shoshone, piantigin relation to their natural resourcés.

10. In light of these international reports andoramendations State parties and transnational
corporate entities have done nothing to attempéreedy the human rights violations identified.
Instead, extraction of gold and the expansion afimg exploration have perpetuated on Western
Shoshone land leading to the ongoing destructioWektern Shoshone livelihood, culture,
spirituality and natural environment.

C. Canada’s Responsibility to Regulate Canadian Bnsnational Behavior

11. Canada’s own Standing Committee on Foreigrai/sf and International Trade has
condemned Canada’s mining corporations acting abmodts 14th Report adopted on June 26,
2005% In that report, Canada’s corporate social respdlitgi in developing countries was

scrutinized with the conclusion that foreign miniactivities “have had adverse effects on local

1% |d. at para 393See alsoaCERD General Recommendation XXIII, on indigenoesmes, adopted August 18,
1997, U.N. Doc. CERD/C51/Misc.13/Rev.4 (1997) [leafter “CERD General Recommendation XXIII"l. The
Committee also called for the recognition and camspéon for loss. CERD encouraged the United Stateuse
ILO Convention No. 169 Concerning Indigenous anidirPeoples in Independent Countries as a guiiee
International Labor Organization Convention (No.916f 1989) concerning Indigenous and Tribal Peojtes
Independent Countries (entered into force 1991).
i; CERD Early Warning Decisiosupranote 2 at para. 7.

Id.
91d. at para. 10.
%0 geeReport of the House of Commons Standing CommiteEoreign Affairs and International Trade: "Mining
in Developing Countries - Corporate Social Respulisi'(June 26, 2005) (attached as appendix 2).



communities.** The Committee expressed particular concern ‘Getada does not yet have
laws to ensure that the activities of Canadian mgirdiompanies in developing countries conform
to human rights standards, including the rights..ofindigenous peoples® The Committee
issued a number of recommendations to Canada ¢m fiei its corporate behavior abroad,
including:

2. Put in place stronger incentives to encouragea@ian mining companies to
conduct their activities outside of Canada in aialycand environmentally
responsible manner and in conformity with interoél human rights
standards...

3. Strengthen or develop new mechanisms for mangothe activities of
Canadian mining companies in developing countriesl #or dealing with
complaints alleging socially and environmentallyesponsible conduct and
human rights violations...

4. Establish clear legal norms in Canada to engaeCanadian companies and
residents are held accountable when there is esgdeh environmental and/or

human rights violations associated with the adésitof Canadian mining

companies...?

12. In 2003, the Special Rapporteur on Toxic Wastd Products issued a report on the
adverse effects of the illicit movement and dumpirgf toxic and dangerous
products and wastes on the enjoyment of humansrigictuding comments about her mission to
Canada in October of 200%. As part of her recommendations particular to @arthe Special
Rapporteur recommended, “that particular attensquaid to allegations relating to threats to the
traditional lifestyles and rights of indigenous gps™ and called upon “the Canadian and other
Governments to explore ways of establishing extriteial jurisdiction over human rights
violations, committed by companies operating abroad’he concept of extraterritorial
jurisdiction for human rights violations is not urdwn in both international and many national
laws, and the Special Rapporteur recommends thete#itablishment of accountability be
explored”?®

1. CANADIAN CORPORATE ACTIVITIES ON WESTERN SHOSHONE LANDS
13. Western Shoshone lands are currently the thigest gold producing area in the world.

Numerous multinational corporations and their sdibsies, as well as “junior” companies, are
operating, or submitting plans to operate, on thasds. Many of these companies are Canadian-

2|d. at page 1

2|d. at page 2.

#d. at page 3.

24 SeeUN Special Rapporteur on Toxic waste and Prod2€82 Annual Report, UN Doc: E/CN.4/2003/56. paras.
72-77 (2003) (available on the internet http://www.hri.ca/fortherecordCanada/documentationimission/e-cn4-
2003-56.htm

% Addendum to UN Special Rapporteur on Toxic wastel @roducts, 2002 Annual Report, UN Doc:
E/CN.4/2003/56/Add.2| at para. 124 (2003) (ava#abh the internet atittp://www.hri.ca/fortherecordCanada/
documentation/commission/e-cn4-2003-56-add2). htm

% |d. at para. 126.




owned or Canadian-based, including Bravo Ventureu@r Nevada Pacific Bold Limited,
Barrick Gold Company, Glamis Gold Limited, GoldCdnz., Great Basin Gold Limited, and
US Goldcorp’’ Some of the activities described below are diyeotinnected to one particular
Canadian corporatioff. Other activities and operations on Western ShusHands are stated
more generally, highlighting the need for Canadactmplete a review of all Canadian
corporations on Western Shoshone lands to deterttnénextent of the situation.

A. Exploration and Mining Expansion Activities in Recognized Cultural and
Spiritual Areas and Ongoing Gold Mining Impacts onthe Environment

14. Barrick Gold is currently conducting miningiaities on or near recognized cultural and
spiritual areas despite ongoing protests of WesBrashone. The areas on and surrounding
Mount Tenabo and Horse Canyon have long been ugdldebWestern Shoshone for spiritual
ceremonies and cultural purposes. The area is horWéestern Shoshone creation stories and
holds deep ongoing spiritual significance to Weas®hoshone peoples. There are burial sites in
the area, several of which have already been evehy the United States agencies themselves.
This area has also been documented as an impbrsamtical and ongoing site for medicinal and
food plants, hunting and gathering and other caltpurposes. This area includes properties
recently recognized by one U.S. agency as eligimdisting on the U.S. National Register of
Historic Places as Properties of Cultural and Ralig Importance. The area was also identified
recently by CERD in Decision 1 (68) and particutamcern was expressed with regard to
mining activities and their threat to Western Slowghspiritual and cultural uses.

15. Canada and the United States have permittgoirg transnational gold mining activities
in this same area. This includes detonation ofasxyes to further mining exploration and the
blockage of access ways used by Western Shoshooenthuct food and spiritual activitiés.
Barrick Gold of Toronto, now the world’s largestlgaompany, is the primary actor in the
Mount Tenabo and Horse Canyon areas as the magwmter of Cortez Gold Mines, the entity
submitting exploration and mining expansion propgosa the area. Western Shoshone have
explored every possible access in the domestit d#gaa to challenge and halt this destruction —
to no avail.

16. Mining activities by Cortez Joint Venture/@GatGold Mines (now Barrick Gold and
Kennecott) have been approved by the state wittimufree, prior and informed consent of the
Western Shoshone or adequate consideration oesudting harm that the mining will cause the
Western Shoshori@. Because of the increased activity in this areaViay 9, 2005, the Western
Shoshone Defense Project, the Te-Moak Tribe of @vestEhoshone, and Great Basin Mine

2" More information about these companies and thelvement on Western Shoshone lands can be foutideo
companies’ websitesiww.nevadapacificgold.comvww.bravoventuregroup.cgrhttp://www.barrick.com
www.glamis.comwww.goldcorp.comwww.hdgold.com/gbg/Home.aspww.usgold.com

8 Barrick Gold Company currently owns and operata®gal mines on Western Shoshone lands, includijgrity
ownership in the controversial Cortez Gold Min&€Cirescent Valley, Nevada.

% SeeAdella Harding,Blast Opens New Era at Cort€&ko DAILY FREE PRESS January 27, 2006 (attached as
appendix 3).See alsdPhotos depicting destruction of Western Shoshemitdry and blockage of access road to
Horse Canyon (Western Shoshone Defense Projetaiied as appendix 4).

%0 SeeSecond Request for Urgent Action under Early WagrProcedure to the Committee on the Elimination of
Racial Discrimination of the United Natiorsjpranote 3.




Watch filed a lawsuit against the U.S. Bureau aid.&anagement challenging the approval of
mining activities on Mount Tenabo and Horse Car{fonAdditional mining would result in
irreversible and complete damage to Western Sheshaditional, religious, cultural, and
historical practices. The parties to this lawsué currently disputing procedural technicalities,
which threaten to prevent the Western Shoshone faoguing the merits of their claim.
Meanwhile, the mining plans move forward throughpooate actions and acquiescence by the
executive branches of the United States and Canada.

17. Since the filing of the lawsuit, the U.S. Depeent of Interior, Bureau of Land
Management (hereinafter BLM), has announced plgn€datez Gold Mines to further expand
its open—pit gold mining and processing operatiothe Cortez Hills Expansion Projéétin the
state’s public notice about this project, it repdhiat the “disturbance area” associated with this
project would be 15,242 acres of land, an arearidmy@Vestern Shoshone traditional lafid.
This action would entail the destruction of approately 5,000 acres of Pinyon Forest, a staple
Western Shoshone food source, a new open pit aydr@dp leach mine on the Southern flank of
the mountain, new heap leach pads and increasedteiéwg and underground detonations.
Cortez has also proposed expansion through its igrmend Project which digs into the East
flank of Tenabo wrapping around to the Southwesti@o of the mountain.

18. In addition to the Cortez mine and the immiediaireat to the Mt. Tenabo and Horse
Canyon are¥, the Betze mine, also operated by Barrick Goldepasignificant threats to the
Rock Creek area. The Betze mine is dewateringtasrthat have reached upwards of 70,000
gallons per minute, consistent with other minindivéties in the ared> This dewatering
threatens to deplete the water source at an amarkas “Rock Creek”. Rock Creek is a well-
known spiritual area for Western Shoshone and goe$ to be used annually for cultural and
spiritual gatherings and ceremonies. The cold wapeings in Rock Creek are used on an
ongoing basis by Western Shoshone for healing asgkep purposes. The dewatering occurring
at the Betze mine is a direct threat to the coetihuse of the springs at Rock Creek.

19. Beyond even the specific areas of Mt. Tenabgél@€Canyon and Rock Creek, mining
activities on Western Shoshone land have attracé#idnal and international attention recently
with a devastating picture of massive dewatering dangerously high levels of mercury and
other toxins® The environmental damage resulting from the cativé effects of the mining

3l SeeTe-Moak Tribe of Western Shoshone Indians of Naya@reat Basin Mine Watch, Western Shoshone
Defense Project v. U.S. Department of Interiorlgt@ase No. 05-CV00279 (Complaint) (D. Nevada filedyNa
2005) (on file with author).

32 SeeNotice of Intent to Prepare an Environmental IntBtatement to Analyze the Proposed Amendmenteo th
Pipeline/South Pipeline Plan of Operations (NVN-B55) for the Cortez Hills Expansion Project, Fet&egister
pp. 72308-72309, Vol. 70, No. 231, December 2, 2@05fle with author).

* See idat 72309.

% This area includes Tonkin Springs, Crescent Valige Valley, Grass Valley and the adjacent cagyon

% SeeKirk JohnsonDried, Tainted Nevada May Be Legacy of Gold Rste NEw Y ORKk TIMES, Dec. 30, 2005
(attached as appendix 5pee alsdDirty Metals: Mining, Communities, and the Envinment,” a Report by
Earthworks and Oxfam America (2004) (available lminternet athttp://www.nodirtygold.org/pubs/
DirtyMetals.pdf).

3 SeeKirk JohnsonDried, Tainted Nevada May Be Legacy of Gold RTstE NEw YORK TIMES, Dec. 30, 2005
(attached as appendix 5)See also'Dirty Metals: Mining, Communities, and the Envnment,” a Report by




activities will severely affect, if not outright sieoy, Western Shoshone land, resources, and
customary uses of their land and resources in tba. aWith no sign of the mining industry
slowing, urgent action is necessary to protectWhestern Shoshone land and resources from
further harnt’

20. With the previous track record in the U.S. rt®uas demonstrated in the Western
Shoshone’s long procedural history relating toghgported extinguishment of title to traditional
land$® and recent failed attempts to halt ongoing thrematand, resources and cultural practices,
the pending lawsuit on this matter is not expetbesiicceed. However, these ongoing resistance
efforts aim to increase state awareness of We&bashone interests and to promote effective
consultation about matters concerning Western Shwshraditional lands and resources, as
required under human rights instruments.

B. Attempts to Privatize Western Shoshone Ancestrdlands

21. With the encouragement of the mining industing United States has moved forward
with legislative attempts to privatize and disttduhe land itself to resource development
corporations and other non-indigenous actors. la proposed bill, H.R. 2869, the Northern
Nevada Rural Economic Development and Land Cormiidid Act of 2003 culturally
significant Western Shoshone lands, including 60,8&€res on and around the Mt. Tenabo area,
would be privatized by the federal government aadded over to the Canadian transnational,
Placer Domé? This bill was drafted without consultation with consideration of the effects of
the proposed for mining on Western Shoshone usadfcultural beliefs regarding the area, nor
was there any provision for compensation for treeafdVestern Shoshone resources.

22. In another attempt to privatize Western ShosHand in the last six months, U.S. House
of Representatives voted on and approved the amamtdoh a budget reconciliation bill to allow
Western Shoshone lands within the boundaries of thaty of Ruby Vallejo be privatized and
sold to major mining and energy corporatiéhsThis bill, had it passed the Senate, would have
allowed gold and other mining and energy corporatito purchase “public lands” outright for
$1,000 per acre. Although the new legislation mlid pass—due to a massive outcry by public
citizens across the United States, U.S. Congresd@ibhons has vowed to reintroduce the
issue*? U.S. Congressman Rahall, the House Resources @@mmanking democrat said, “If
enacted, this proposal would result in a blazirrg Bale of federal lands to domestic and
international corporate mining interests. Thighie worst kind of sham reform of the Mining

Earthworks and Oxfam America (2004) (available dme tinternet at: http://www.nodirtygold.org/pubs/
DirtyMetals.pdf).

37 SeeSandy ShoreGold Prospective Picks Up\ssociated Press, February 11, 2006 (on file witthor).

3 SeeDann Casesupranote 3, paras. 114-123.

39 Seeproposed Northern Nevada Rural Economic Developmedt_and Consolidation Act of 2003 (“Placer
Dome Bill"), H.R. 2869 (U.S. House Bill) (on fileith author).

“OSee id. See ald¥estern Shoshone Defense Projettestern Shoshone to Question Placer Dome Mining at
Annual Shareholder Meeting” (Press Release) AfilZD05. Placer Dome was bought out by Barrickainuary

of 2006 (on file with author).

*1 SeeText of the “Pombo Proposal” (Post-mark uRgcommendations for budget reconciliatias approved by
the Committee on Resources on October 26, 200%Iéonith author).

2 Janet Wilson and Bettina BoxaRevisions of Mining Law Put On HolIEATH VALLEY.US, December 14,
2005, (available on the internet http://www.death-valley.us/article1410.html).




Law ever to be promoted in my tenure of Congréds.These unilateral legislative attempts
highlight the United States’ paternalistic polictesvards indigenous peoples and the willingness
of the state to blatantly and publicly act againdtgenous peoples’ interests.

C. Rights Violations Resulting from Canadian Activties on Western Shoshone
Land

23. In light of the principle of international queration and the special duty of States to
protect the indigenous peoples of the world, thestdf@ Shoshone Defense Project brings this
Committee’s attention to Canada’s lack of complenith the Convention vis-a-vis the
behavior of its transnational entities.

1. Right to self-determination, health and culture

24. In the recent Early Warning and Urgent Actecision issued by CERD, the United
States was urged to “pay particular attention @ tight to health and cultural rights of the
Western Shoshone people, which may be infringednupg activities threatening their
environment and/or disregarding the spiritual andtucal significance they give to their
ancestral lands* Canada has an opportunity to respond to CERDIsing by reigning in its
country’s corporate behavior which directly threstehe self-determination, health and cultural
rights of the Western Shoshone peoples.

25.  The ongoing and planned actions by the Canaxbigporations take place on lands that
Western Shoshone traditionally and currently usehtoting, gathering, religious, cultural, and
other traditional use€8. The use of the land for these purposes serves \ahicle to share
knowledge about traditional Shoshone practices éetwelders and with Western Shoshone
youth. The destruction of the lands and naturalirenment on and surrounding Western
Shoshone spiritual sites proves devastating top#rpetuation of Western Shoshone culture.
According to Western Shoshone teachings, Land, \Water and Sun (“L.A.W.S.”) are the four
most sacred things, without any one of which tivepeld be no life. Destruction of any of these
elements directly violates Western Shoshone tadhti laws and decision making over their
ancestral lands.

26. Specific to religious and cultural customs, tphysical destruction of the Mt.
Tenabo/Horse Canyon area is irreconcilable. Ttes sipon which the Canadian transnational is
operating or preparing to operate are akin to aurwh’ or a “mosque” to the Western
Shoshoné® Fasting and vision questing occurs in these plaoecaves, cliffs and other arés.
According to the religion of the Western Shoshoeepes, these areas must not be distutbed.

3 U.S. Rep. Nick J. Rahall, Extension of Remarks,Assault on America’s Public Lands: The Hardrockniig
Provisions of the Resources Committee’s Budget Reliation Package, November 7, 2005 (on file vettihor).
4 CERD Early Warning Decisiosupranote 3 at para. 8.

5 SeeTe-Moak Tribe of Western Shoshone Indians of Nay&teat Basin Mine Watch, Western Shoshone
Defense Project v. U.S. Department of InteriorletGase No. CV-N-05-0279-LRH-VPC (Declaration of Carri
Dann, Western Shoshone Elder) (D. Nevada 2006gifmegter “Carrie Dann Declaration”) (attached ageamlix 6).
“%1d at para. 9.

*"See idat para. 10.
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According to our teachings, areas like this onetnd@smaintained in peace and
solitude with little to no disruption by unnaturabises or other human activities.
Without this quietness and peace, our spirituapérsl cannot live in their own

ways and continue to give us the understandingwflve should live our lifé®

The mining activities have already disturbed thitsie of the area and threaten to ultimately
destroy the Western Shoshone peoples’ ability éothis area as a spiritual place.

27. Ongoing and planned Canadian corporate aetsvdare also placing a direct threat to the
health and well-being of the Western Shoshone gsaofpirough the destruction of the Western
Shoshone natural environment, including pollutiéraio, water, and food and by denying them
access to areas of spiritual and cultural sigmitea In a general comment on the right to
health, the Committee on Economic, Social and CalltRights recognized the international
responsibility involved in protecting the healthtss of the world’s population. To achieve this
end, the Committee stated:

To comply with their international obligations ielation to article 12, States

parties have to respect the enjoyment of the tiglealth in other countries, and

to prevent third parties from violating the rightather countries, if they are able

to influence these third parties by way of legalpotitical means, in accordance

with the Charter of the United Nations and applieabternational law°

This category includes such omissions as the &itarregulate the activities of
individuals, groups or corporations so as to préeveam from violating the right

to health of others ... anthe failure to enact or enforce laws to prevent the
pollution of water, air and soil by extractive amdnufacturing industries.

Similarly, in order for the Convention to be meajiil, CERD must apply this same
interpretation and recommend that States Partiegeply regulate third party actors who fall
within their domestic legal or political realm whtrey are operating abroad.

28. Mercury, known to be released into the envirentras a result of gold mining activities
is one of the top threats and health concerns @eWthstern Shoshone communities. Mercury is
known to be one of the deadliest contaminants tiegufrom gold-mining activities and has
specifically been linked to gold-mining activities Nevada where the Barrick mines operate.
Nevada mines reportedly have released more thaank0of mercury> Mercury is released into
the air during roasting and other refining processged to extract gold from ore. Researchers
who have studied the mercury issue in the area hatexl "these mines are having impacts on
air quality and that means impacts on human hé&altAirborne mercury has been linked to

“91d. at para. 11.

0 CESCR General Comment No. 14, UN Doc: E/C.12/20Qgdra 39 (2000).

*l|d at para. 51

2 Kirk Johnsonpried, Tainted Nevada May Be Legacy of Gold Respranote 35.

%3 SeeJeff, DeLong Tests Showligh Levels of MercuryRENO GAZETTE- JOURNAL, Aug. 26, 2005 (available on the

internet at: http://www.rgj.com/news/printstory.(#g=107404).
*d.
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impaired neurological development in fetuses, itsf@nd childrei®> As Mercury persists in the
environment, it accumulates in the tissues of f@id birds that use contaminated water
sources? Because many of the Western Shoshone people pemdint on local water sources
and local fish for food and willow gathering fordbats, their exposure to Mercury cannot be
avoided.

29. Aside from environmental pollutants that dikedhreaten the physical health of the
Western Shoshone people, the destruction andatéstriof access to their spiritual and cultural
areas and damage to their natural environment @lsp a heavy toll on their cultural and
collective health and well-being. Carrie Dann, astérn Shoshone elder and leader explains,
Western Shoshone believe we were placed here sriaihd as caretakers. Our
teachings tell us that we, as a people, and Inasdividual, are responsible for
the health and well-being and preservation of amds$. If this area is further
disturbed and mining allowed to move forward, IIviaé failing my duty to the
land and to the future generatioHs.
The relationship that the Western Shoshone havh thieir environment is unique in that
damage to their natural environment also is feltaopersonal and spiritual level and in a
collective manner.

2. Rights to food and water

30. Closely linked to the Western Shoshone’s righitself-determination, culture and health,
is the right to access food and water. The behasiggold mining has led to environmental
damage to the land and water that the Western $heslpeople depend upon for their
subsistence and that they consider to be sacrege t® gold-mining activities, the Western
Shoshone have been denied access to areas whgrgather traditional foods, such as pine
nuts. Several cold water springs in the area wihiabe traditionally provided the Western
Shoshone people with clean drinking water are ngedo usable. Western Shoshone also depend
upon the general water sources in the area toatgitheir land and to provide water to their
animals. Destruction to the land and closure eflarby the mining companies affects the
migration, breeding and survival of wildlife in tlaeea. Canada is failing to protect the people
who suffer the effects of its transnationals’ bebathrough the depletion and contamination of
water and food sources.

31. The U.N. Special Rapporteur on the Right tod=bas placed special attention on the
significance of the rights to food and water iratign to indigenous peoples.
In international law, the right to adequate foodl dhe fundamental right to be
free from hunger applies to everyone without dieanation, yet the right to food
of indigenous peoples is frequently denied or vewa often as a result of
systematic discrimination or the widespread lackrexdfognition of indigenous
rights...[u]nderstanding what the right to food medonsindigenous peoples
however is far more complex than merely examinitgtigtics on hunger,

5 SeeU.S. Department of the Interidd,S. Geological Survey, Fact Sheet FS-21Ge84ilable on the internet at:
http://water.usgs.gov/wid/FS_216-95/FS_216-95.html

* Kirk Johnsonpried, Tainted Nevada May Be Legacy of Gold Respranote 35.

®" Carrie Dann Declaratiosupranote 45 at para. 17.
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malnutrition or poverty. Many indigenous peoplesvér their own particular
conceptions of food, hunger, and subsistence...[andgrstand the right to food
as a collective right. They often see subsistendevites, such as hunting,
fishing, and gathering as essential not only tdr thght to food, but to nurturing
their cultures, languages, social life and identityheir right to food often
depends closely on their access to and control ther lands and other natural
resources®

32.  The Committee on Economic, Social and CultRights’ General Comments 12 and 15

succinctly spell out that State parties should gece the essential role of international

assistance and cooperation and comply with themeidment to take joint and separate action to
achieve the full realization of the rights to foadd water? In this way, States are obliged to

respect these rights of persons living in othetestand guarantee that their policies do not
contribute to violations of the right to adequated in other countries or to safe drinking water.
They have the duty to promote and help other stéta®ugh international assistance and
cooperation) to implement the right to food andexw@t a manner that is culturally appropriate.

33. Gold mining is known to cause a variety of peais related to water depletion and
contamination. In order to maintain mine operatj@exrick Gold uses approximately 10 million
gallons of water each day in Nevada gold mfffeé8overnment scientists have estimated it could
take more than 200 years to replenish the groureiwiat it has usett. Evaporation and
seepage from the gold mining pits can permaneitdy groundwater movement and the seepage
is frequently contaminated with sulfuric acid antles pollutant$?

34. The environmental damage that Barrick and ottersnational companies in the area
have done to the water system that the Western hBhesdepend upon is feared to be
permanently damagéd. Glenn Miller, a professor of environmental scieat the University of
Nevada, Reno justified this fear, "I think it magver be quite the same hydrologic system,” he
said. "There is simply no data to suggest thatetithsinges aren't going to be perman&nt.”

35.  The water contamination also directly affebts food upon which the Western Shoshone
depend for their survival. Mercury contaminationte air eventually ends up in nearby rivers
and lakes where it is taken up into the food clagict become concentrated in fish. As explained
above, exposure to mercury can cause significantofagical and developmental problems,

8 U.N. Special Rapporteur on the Right to Food, airReport to the General Assembly, UN Doc.A/60/360
paras. 19 and 21 (2005) (available on the intexhdittp://www.ohchr.org/english/issues/food/anthitah).
9 SeeCESCR, General Comment No. 11, UN Doc: E/C.12/1998ara. 36 (1999); CESCR, General Comment No.
14, UN Doc: E/C.12/2000/4, para 39 (2000).
2(1) SeeKirk JohnsonDried, Tainted Nevada May Be Legacy of Gold Respranote 35.
Seeid
62 SeeDirty Metals: Mining, Communities, and the Envirnent,supranote 36 at page 5.
23 SeeKirk JohnsonDried, Tainted Nevada May Be Legacy of Gold Respranote 35.
Id.
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often expressing itself as attention and languadeits, impaired memory and impaired vision
and motor functiofi®

36. In addition to the physical destruction of #ies that hold spiritual significance to the
Western Shoshone people, elders have felt the ispiche mining activities on their ability to
conduct traditional activities without fear of hesenent or intimidation, including their attempt
to gather traditional food and medicines. For epl@min October of 2005, a group of Western
Shoshone elders were barred access to an areghty gaedical plants and food despite giving
the Canadian mining company notice of the excurloThe public road, torn up by mining
company equipment, was impossible to cross witldrrmanding the company clear heavy
equipment and create a new path to access therigatisee®’

IV.  CONCLUSION AND RECOMMENDATIONS

37. Based upon the ongoing, serious and persigtdtéarn of human rights violations against
the Western Shoshone peoples of the Western ShesNation perpetuated in part from
Canadian transnational mining corporations, we estjthat the Committee on the Elimination
of Racial Discrimination recommend that Canada:

1. Formally adopt and act upon the RecommendabgrGanada’s Standing Committee
on Foreign Affairs and International Trade with gfie reference to “indigenous
lands” both in developed and developing countries;

2. Call upon Canadian transnationals operating esté&/n Shoshone lands to respect
CERD'’s Decision 1 (68) and to cease all suppopriMatization efforts and/or to
desist from exploration, new mines or expansioexidting mines in Western
Shoshone territory until a good faith resolutiomgached between the United States
and the Western Shoshone peoples of the Westesh8he Natiopand

3. Complete a report on the activities of Canadianmames on Western Shoshone
lands in light of the human rights violations amdjoing CERD review of the
situation.

% For a general overview on the damaging effectsNfecury has on the aquatic system 8. Department of
the Interior, U.S. Geological Survey, Fact Sheet#8-95(available on the internet at:
http://water.usgs.gov/wid/FS_216-95/FS_216-95.tml

¢ Carrie Dann Declaratiosupranote 45 at para. Bee alsdhotos depicting destruction of Western Shoshone
territory and blockage of access road to Horse @aifWestern Shoshone Defense Project) (attachepmendix
4).

" seeid
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